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*** Bill No. ***
| ntroduced By *******xx
By Request of the (Agency or Departnment)

A Bill for an Act entitled: “An Act generally revising the
civil mental health comm tnment |aws; providing for direct
partici pation of the departnment of public health and human
services in the district court comm tnment process for
persons suffering fromnental disorders; providing for
commtnment to the departnent for placenment rather than
directly to a particular facility; clarifying that if a
request for hearing on an extension of commtnent is made
| ess than ten days before the order of conm tnent expires,
the order is extended until the hearing is held; clarifying
that all substantive procedures applying to initial
conmmtnents al so apply to extensions of conmm tnent; anending
sections 53-21-121, 53-21-123, 53-21-126, 53-21-127, and MCA
53-21-128."

Be it enacted by the Legislature of the State of Montana:

Section
1. Section 53-21-102, MCA, is anended to read:
"53-21-102. Definitions. As used in this part, the

foll owing definitions apply:



(1) "Abuse" neans any w llful, negligent, or reckless
ment al , physical, sexual, or verbal m streatnment or
mal t reat ment or mi sappropriation of personal property of any
person receiving treatnent in a nmental health facility that
insults the psychosocial, physical, or sexual integrity of
any person receiving treatnment in a nental health facility.

(2) "Board" or "nental disabilities board of visitors”
means the nmental disabilities board of visitors created by
2-15-211.

(3) "Commtnent" neans an order by a court requiring

an individual to receive treatnent for a nental disorder.

(4) "Comunity facility” neans any nental health

facility other than the state hospital or the Mntana nental

health nursing care center.

(5) "Court" nmeans any district court of the state of
Mont ana.

5> (6) "Departnent” neans the departnent of public
heal th and human services provided for in 2-15-2201.

6—(7) "Energency situation"” means a situation in
whi ch any person is in immnent danger of death or bodily
harm fromthe activity of a person who appears to be
suffering froma nental disorder and appears to require

comi t nent .



A(8) "Friend of respondent” nmeans any person wlling
and able to assist a person suffering froma nental disorder
and requiring commtnment or person alleged to be suffering
froma nmental disorder and requiring comm tnent in dealing
with | egal proceedings, including consultation with |egal
counsel and others. The friend of respondent may be the next
of kin, the person's conservator or |egal guardian, if any,
representatives of a charitable or religious organization,
or any other person appointed by the court to performthe
functions of a friend of respondent set out in this part.
Only one person may at any one tinme be the friend of
respondent within the nmeaning of this part. In appointing a
friend of respondent, the court shall consider the
preference of the respondent. The court nmay at any time, for
good cause, change its designation of the friend of
respondent.

8> (9) "Mental disorder” neans any organic, nental, or
enotional inpairment that has substantial adverse effects on
an individual's cognitive or volitional functions. The term
does not i ncl ude:

(a) addiction to drugs or al cohol;

(b) drug or al cohol intoxication,;

(c) nmental retardation; or

(d) epilepsy.



9-(10) "Mental health facility” or "facility" neans
the state hospital, the Montana nental health nursing care
center, or a hospital, a nental health center, a residential
treatment facility, or a residential treatnent center
licensed or certified by the departnent that provides
treatnment to children or adults with a nental disorder. A
correctional institution or facility or jail is not a nental
health facility within the meaning of this part.

6> (11) "Mental health professional” neans:

(a) a certified professional person;

(b) a physician licensed under Title 37, chapter 3;

(c) a professional counselor |icensed under Title 37,
chapter 23;

(d) a psychol ogist licensed under Title 37, chapter
17;

(e) a social worker licensed under Title 37, chapter
22; or

(f) an advanced practice registered nurse, as provided
for in 37-8-202, with a clinical specialty in psychiatric
ment al heal th nursing.

1) (12)(a) "Neglect"” nmeans failure to provide for the
bi ol ogi cal and psychosoci al needs of any person receivVving

treatment in a nental health facility, failure to report



abuse, or failure to exercise supervisory responsibilities
to protect patients from abuse and negl ect.

(b) The termincludes but is not limted to:

(i) deprivation of food, shelter, appropriate
clothing, nursing care, or other services;

(ii) failure to follow a prescribed plan of care and
treatment; or

(iii) failure to respond to a person in an energency
situation by indifference, carel essness, or intention.

2> (13) "Next of kin" includes but is not |limted to
t he spouse, parents, adult children, and adult brothers and
sisters of a person.

3)>(14) "Patient" means a person commtted by the
court for treatment for any period of tine or who is
voluntarily admtted for treatnment for any period of tine.

34y (15) "Peace officer" means any sheriff, deputy
sheriff, marshal, police officer, or other peace officer

15)>(16) "Professional person"” neans:

(a) a nedical doctor;

(b) an advanced practice registered nurse, as provided
for in 37-8-202, with a clinical specialty in psychiatric
ment al heal th nursing; or

(c) a person who has been certified, as provided for

in 53-21-106, by the departnent.



16)(17) "Reasonabl e nedical certainty" means
reasonabl e certainty as judged by the standards of a
pr of essi onal person.

+7A-(18) "Respondent" neans a person alleged in a
petition filed pursuant to this part to be suffering froma
ment al di sorder and requiring conmtnent.

18-(19) "State hospital"” neans the Montana state

hospital ."
{Internal References to 53-21-102:

39-51-2111 41-5-1504 41-5-1504 41-5-1504
41-5-1512 41-5-1512 45-5-206 53-20-130
53-21-105 53-21-106 53-21-106 53-21-138
53-21-411 53-21-601 72-5-408 72-5-415}

Section 1. Section 53-21-121, MCA, is anended to read:

"53-21-121. Petition for commtnment -- contents of --
notice of. (1) The county attorney, upon the written request
of any person having direct know edge of the facts, may file
a petition with the court alleging that there is a person
within the county who is suffering froma nental disorder
and who requires conm tment pursuant to this chapter

(2) The petition nust contain:

(a) the nanme and address of the person requesting the

petition and the person's interest in the case;



(b) the nane of the respondent and, if known, the
address, age, sex, marital status, and occupation of the
respondent;

(c) the purported facts supporting the allegation of
ment al disorder, including a report by a nental health
professional if any, a statenent of the disposition sought
pursuant to 53-21-127, and the need for comm tnent;

(d) the nanme and address of every person known or
believed to be legally responsible for the care, support,
and mai nt enance of the respondent for whom evaluation is
sought ;

(e) the nanme and address of the respondent’'s next of
kin to the extent known to the county attorney and the
person requesting the petition;

(f) the name and address of any person whom the county
attorney believes nmght be willing and able to be appointed
as friend of respondent;

(g) the nanme, address, and tel ephone nunber of the
attorney, if any, who has nobst recently represented the
respondent for whom evaluation is sought; if there is no
attorney, there nust be a statenment as to whether to the
best know edge of the person requesting the petition the
respondent for whom evaluation is sought is indigent and

unable to afford the services of an attorney; and



(h) a statenent of the rights of the respondent, which
must be in conspicuous print and identified by a suitable
headi ng.

(3) Notice of the petition nust be hand-delivered to
t he respondent and to the respondent's counsel on or before
the initial appearance of the respondent before the judge or
justice of the peace. The respondent's counsel shall neet
with the respondent, explain the substance of the petition,
and explain the probable course of the proceedi ngs. Notice
of the petition and the order setting the date and tinme of
the hearing and the nanes of the respondent's counsel,
pr of essi onal person, and friend of respondent nust be
hand-delivered or mailed to the person or persons |egally
responsi ble for care, support, and mai ntenance of the
respondent, the next of kin identified in the petition, andt
any other person identified by the county attorney as a
possi ble friend of respondent other than the one naned as

the friend of respondent, and the director of the

departnent, or any person whomthe director designates to

carry out the director's functions relating to the

comm tment of persons with nental disorders. The notice nmay

provi de, other than as to the respondent and the
respondent’'s counsel, that no further notice will be given

unl ess witten request is filed with the clerk of court."



{Internal References to 53-21-121
53-21-114* 53-21-129*}

Section 1. Section 53-21-123, MCA, is anended to
read:

"53-21-123. Exam nation of respondent follow ng
initial hearing -- recommendati on of professional person.
(1) Following the initial hearing, whether before a judge or
justice of the peace, the respondent nust be exam ned by the
pr of essi onal person w thout unreasonabl e delay. The
exam nati on may not exceed a period of 4 hours. The
pr of essi onal person shall immediately notify the county
attorney of the findings in person or by phone and shall
make a witten report of the exam nation to the court, with

copies to the respondent's attorney, antg—the county

attorney, and the director of the departnent or the

director's desi gnee under 53-21-121(3), if the director or

the director's desi gnee has reguested notice under 53-21-

121(3). If the professional person recomends commit ment,
t he professional person's witten report nust contain a
statenment of the professional person's recommendations to
the court for disposition under 53-21-127.

(2) The follow ng action nust be taken based on the

pr of essi onal person's findings:



(a) If the professional person recomends di sm ssal,

t he professional person shall additionally notify counsel
and the respondent nust be rel eased and the petition

di sm ssed. However, the county attorney nay, upon good cause
shown, request the court to order an additional, but no nore
t han one, exam nation by a different professional person for
a period of no nore than 4 hours.

(b) If the court finds that comm tnment proceedi ngs
shoul d continue, the hearing nust be held as schedul ed.

(3) The court may not order further eval uation pending
t he hearing unl ess sound nedical reasons require additional
time for a conplete evaluation. The reasons nust be set
forth in the order, along with the anount of additional tine
needed. "

{Internal References to 53-21-123:
53-21-114* 53-21-129*}

Section 2. Section 53-21-126, MCA, is anended to
read:

"53-21-126. Trial or hearing on petition. (1) The
respondent must be present unless the respondent’'s presence
has been waived as provided in 53-21-119(2), and the
respondent must be represented by counsel at all stages of
the trial. The trial nust be limted to the determ nation of

whet her or not the respondent is suffering froma nental



di sorder and requires commtnment. At the trial, the court
shall consider all the facts relevant to the issues of

whet her the respondent is suffering froma nental disorder.
I f the court determ nes that the respondent is suffering
froma mental disorder, the court shall then determ ne

whet her the respondent requires commtnent. In determ ning
whet her the respondent requires conm tnment and the
appropriate disposition under 53-21-127, the court shall
consi der the follow ng:

(a) whether the respondent, because of a nental
di sorder, is substantially unable to provide for the
respondent's own basic needs of food, clothing, shelter,
health, or safety;

(b) whether the respondent has recently, because of a
ment al disorder and through an act or an om ssion, caused
self-injury or injury to others;

(c) whether, because of a nmental disorder, there is an
inm nent threat of injury to the respondent or to others
because of the respondent's acts or om ssions; and

(d) whether the respondent's nental disorder, as
denonstrated by the respondent's recent acts or om ssions,
wll, if untreated, predictably result in deterioration of
the respondent's nental condition to the point at which the

respondent will becone a danger to self or to others or wll



be unable to provide for the respondent's own basic needs of
food, clothing, shelter, health, or safety. Predictability
may be established by the respondent’'s rel evant nedi cal

hi story.

(2) The standard of proof in a hearing held pursuant
to this section is proof beyond a reasonabl e doubt with
respect to any physical facts or evidence and cl ear and
convincing evidence as to all other matters. However, the
respondent's nental disorder nmust be proved to a reasonable
medi cal certainty. Immnent threat of self-inflicted injury
or injury to others nust be proved by overt acts or
om ssions, sufficiently recent in tine as to be materi al and
rel evant as to the respondent's present condition.

(3) The professional person appointed by the court
must be present for the trial and subject to
cross-exam nation. The trial is governed by the Montana
Rul es of Civil Procedure. However, if the issues are tried
by a jury, at least two-thirds of the jurors shall concur on
a finding that the respondent is suffering froma nental
di sorder and requires commtnent. The witten report of the
pr of essi onal person that indicates the professional person's
di agnosis may be attached to the petition, but any matter
ot herwi se i nadm ssi bl e, such as hearsay matter, is not

adm ssi ble nmerely because it is contained in the report. The



court may order the trial closed to the public for the

protection of the respondent. The director of the departnent

or the director's desi gnee under section 53-21-121(3) may

attend the hearing, exam ne all evidence presented to the

court, and present evidence and testinony.

(4) Fhe A professional person may testify as to the
ultimate i ssue of whether the respondent is suffering froma
ment al di sorder and requires commtnment. This testinmony is
insufficient unless acconpani ed by evidence fromthe
pr of essi onal person or others that:

(a) the respondent, because of a nental disorder, is
substantially unable to provide for the respondent’'s own
basi ¢ needs of food, clothing, shelter, health, or safety;

(b) the respondent has recently, because of a nental
di sorder and through an act or an om ssion, caused
self-injury or injury to others;

(c) Dbecause of a nental disorder, there is an imm nent
threat of injury to the respondent or to others because of
the respondent's acts or om ssions; or

(d) (i) the respondent's nental disorder:

(A) has resulted in recent acts, om ssions, or
behaviors that create difficulty in protecting the

respondent’'s |ife or health;



(B) is treatable, with a reasonabl e prospect of
success;

(C) has resulted in the respondent's refusing or being
unabl e to consent to voluntary adm ssion for treatnent; and

(ii) will, if untreated, predictably result in
deterioration of the respondent's nental condition to the
poi nt at which the respondent will becone a danger to self
or to others or will be unable to provide for the
respondent’'s own basic needs of food, clothing, shelter,
health, or safety. Predictability nay be established by the
respondent’'s rel evant nedical history.

(5) The court, upon the show ng of good cause and when
it is in the best interests of the respondent, may order a
change of venue."

{Internal References to 53-21-126:

41-5-1504 41-5-1504 41-5-1504 41-5-1512
53-21-114 53-21-127 53-21-127 53-21-129
53-21-140 53-21-151}

Section 1. Section 53-21-127, MCA, is anended to
read:

"53-21-127. Posttrial disposition. (1) If, upon trial,
it is determ ned that the respondent is not suffering froma
ment al di sorder or does not require commtnment within the
meani ng of this part, the respondent nust be di scharged and

the petition dism ssed.



(2) If it is determned that the respondent is
suffering froma nmental disorder and requires comm tnment
within the nmeaning of this part, the court shall hold a
posttrial disposition hearing. The disposition hearing nust
be held within 5 days (including Saturdays, Sundays, and
hol i days unless the fifth day falls on a Saturday, Sunday,
or holiday), during which tinme the court may order further

eval uation and treatment of the respondent. The director of

t he departnment or the director's designee under section 53-

21-121(3) may exanm ne all records of such eval uation and

treatnment, attend the hearing., exanine and present evidence,

and make recommendations as to disposition.

(3) At the conclusion of the disposition hearing and
pursuant to the provisions in subsection (7), the court
shal | :

(a) commt the respondent to the custody of the

director of the departnment of public health and human

services for placenent at the state hospital or other

appropriate nental health facility the—statehoespttal—for a

peri od of not nore than 3 nonths; or

(b) commt the respondent to a conmmunity facility or
program or to any appropriate course of treatnent, which may
i nclude housing or residential requirenents, for a period of

not more than 6 nonths.



(4) Except as provided in subsection (3)(b), a
treatment ordered pursuant to this section my not affect
t he respondent's custody or course of treatnment for a period
of more than 3 nonths.

(5) During the period of commtnent to the custody of

the director under subsection (3)(a)., the director may pl ace

or arrange for placenent of the respondent in the state

hospital, another nmental health facility, or in outpatient

treatnent at a community facility. The director shal

iMmedi ately give witten notice of placenent and of any

change of placenent to the court and to all parties and

their counsel. —A-tespendent—ptacedin—a—conunttyfactiity

shatH—have—the—sarre—status—as—aperson——reteased—+ftromthe

I ol e I I : : .

ptt-stant—to0—53-—21-183—

(6) €5r In determning which of the alternatives in
subsection (3) to order, the court shall choose the | east
restrictive alternatives necessary to protect the respondent
and the public and to permt effective treatnent.

(7) €6y The court may authorize the chief medica
officer of a facility or a physician designated by the court
to adm ni ster appropriate nedication involuntarily if the
court finds that involuntary nedication is necessary to

protect the respondent or the public or to facilitate



effective treatment. Medication may not be involuntarily
adm nistered to a patient unless the chief nmedical officer
of the facility or a physician designated by the court
approves it prior to the beginning of the involuntary

adm ni stration and unless, if possible, a nedication review
committee reviews it prior to the beginning of the
involuntary adm nistration or, if prior reviewis not

possi ble, within 5 working days after the beginning of the

i nvoluntary adm ni stration. The nedication review commttee
must include at | east one person who is not an enpl oyee of
the facility or program The patient and the patient's
attorney or advocate, if the patient has one, nust receive
adequate witten notice of the date, time, and place of the
review and nust be allowed to appear and give testinony and
evi dence. The involuntary adm nistration of nedication nust
be again reviewed by the commttee 14 days and 90 days after
t he beginning of the involuntary adm nistration if

medi cation is still being involuntarily adm ni stered. The
mental disabilities board of visitors and the director of

t he departnment of public health and human servi ces nust be
fully informed of the matter within 5 working days after the
begi nning of the involuntary adm nistration. The director

shall report to the governor on an annual basis.



(8) f#- Satisfaction of any one of the criteria
listed in 53-21-126(1) justifies commtnent pursuant to this
chapter. However, if the court relies solely upon the
criterion provided in 53-21-126(1)(d), the court may require
conmmtnment only to a community facility or program or an

appropriate course of treatnment as provided in subsection

(3)(b), and nmay not require commtnent to the custody of the

director for placenent at the state hospital or in an

appropriate nental health facility pursuant to subsection

3(a) . at—the—state—hospttat-.

(9) €8)r In ordering commtnent pursuant to this

section, the court shall make the follow ng findings of
fact:

(a) a detailed statenment of the facts upon which the
court found the respondent to be suffering froma nental
di sorder and requiring commtnent;

(b) the alternatives for treatnent that were
consi der ed,;

(c) the alternatives available for treatment of the
respondent;

(d) the reason that any treatnment alternatives were

determ ned to be unsuitable for the respondent;
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(e) the nane of the facility, program or individual
to be responsible for the managenent and supervision of the
respondent's treatnment;

(f) if the order includes commtnent to the custody of

the director for placenent at the state hospital or in an

appropriate nental health facilitya+egutrerent—For
rApattent—treatrment, the reason commtnent to the custody

of the director t+nApat+ent—treatent was chosen from anong

ot her alternatives; and
(g) if the order includes involuntary nedication, the
reason involuntary nedi cation was chosen from
anong ot her alternatives.”

{Internal References to 53-21-127:

2-16- 503 25-31-602 25-31-602x 25-31-602
25-31-602 25-31-602 27-2-401 27-8-204
37-3-323 37-6-311 37-11-321 37-12-322
41-5-1504 53-21-104 53-21-121 53-21-123
53-21-126 53-21-128 53-21-128 53-21-132
53-21-140 53-21-149 53-21-151 53-21-152
53-21-181 53-21-195 53-21-195 53-21-197
53-21-197 53-21-198 53-21-198 53-21-198
70-19-413 70-29-113 70-29-210 70- 29- 328}

Section

1. Section 53-21-128, MCA, is amended to read:
"53-21-128. Petition for extension of comm tnent

period. (1) (a) Not less than 2 cal endar weeks prior to the

- 19 - Cl VLCOM4. wpd
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end of the 3-nonth period of commtnent to the custody of

the departnent for placenent in the state hospital or an

appropriate nental health facility, the—state—hospttat—or

the period of commtnment to a community facility or program

or a course of treatment provided for in 53-21-127, the

pr of essi onal person in charge of the patient at the place of
comm tnment may petition the district court in the county
where the patient is commtted for extension of the

conm tment period unless otherw se ordered by the original
commtting court. The petition nmust be acconpanied by a
witten report and eval uation of the patient’s nental and
physi cal condition. The report nust describe any tests and
eval uati on devices that have been enployed in evaluating the
patient, the course of treatnment that was undertaken for the
patient, and the future course of treatnent anticipated by

t he professional person.

(b) Upon the filing of the petition, the court shal
give witten notice of the filing of the petition to the
patient, the patient's next of kin, if reasonably avail abl e,
the friend of respondent appointed by the court, ang—the

patient's counsel, and the director of the departnment or the

director's designee under section 53-21-121 (3), if the

director or the director's designee has appeared in the
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matter or requested notice under 53-21-121(3). |If any person

notified requests a hearing prior to the term nation of the
previ ous conm tnment authority, the court shall imediately
set a tinme and place for a hearing on a date not nore than

10 days, not including Saturdays, Sundays and holidays., from

the receipt of the request and notify the sanme people,
i ncluding the professional person in charge of the patient.

VWhen a hearing is requested | ess than ten days prior to the

term nation of the previous commtnent authority, the

previous commitnment order is deened extended until the

hearing is held. The notice of hearing shall include notice

of this extension. If a hearing is not requested, the court

shall enter an order of commtnent for a period not to
exceed 6 nonths.

(c) Procedure on the petition for extension when a
heari ng has been requested nust be the same in all respects
as the procedure on the petition for the original 3-nonth
conm t ment except the patient is not entitled to trial by
jury. The hearing must be held in the district court having
jurisdiction over the facility in which the patient is
det ai ned unl ess otherwi se ordered by the court. Court costs
and witness fees, if any, nmust be paid by the county that

paid the same costs in the initial conm tnment proceedings.
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(d) If upon the hearing the court finds the patient
not to be suffering froma nmental disorder and requiring
comm tnment within the meaning of this part, the patient nust
be di scharged and the petition dism ssed. If the court finds
that the patient continues to suffer froma nmental disorder
and to require commtnent, the court shall order conm tnent

as set forth in 53-21-127(3)_through 53-21-127(9). However,

an order may not affect the patient's custody for nore than
6 nmonths. In its order, the court shall describe what
alternatives for treatnment of the patient are avail abl e,
what alternatives were investigated, and why the
investigated alternatives were not found suitable. The court
may not order continuation of an alternative that does not

i nclude a conprehensive, individualized plan of treatnment
for the patient. A court order for the continuation of an
alternative nmust include a specific finding that a

conpr ehensi ve, individualized plan of treatnment exists.

(2) Prior to the end of the period of commtnent to a
community facility or program or course of treatnent, a
respondent nmay request that the treating provider petition
the district court for an extension of the conm tnment order.
The petition nust be acconpanied by a witten report and

eval uati on of the respondent's nental and physical
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condition, an updated treatnment plan, and a witten
statenment by the respondent that an extension is desired.
The extension procedure nmust follow the procedure required
in subsections (1)(b) through (1)(d).

(3) Further extensions under subsection (1) or (2) may
be obtai ned under the sanme procedure described in subsection
(1). However, the patient's custody may not be affected for
nore than 1 year without a renewal of the comm tnment under
t he procedures set forth in subsection (1), including a
statenment of the findings required by subsection (1)."

{Internal References to 53-21-128:

53-21-140 53-21-181 53-21-195 53-21-195
53-21-197 53-21-197 53-21-198 53-21-198
53-21-198 53-21-414}

- END-

Paul ett e Kohman

DPHHS Office of Legal Affairs
PO Box 202951

Hel ena MI' 59620-2951

(406) 444-1258
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